Doris Beaver’s

EYE ON GILPIN COUNTY . . .




March 1, 2010                                                                                                                                                                                                                                         BRANNAN LAWSUIT continues.  On March 24, 2009, Brannan Sand & Gravel, LLC (Brannan) filed its “Reply in Support of its Motion for a Determination on Timing of Open Meetings Law claim and for Modified Case Management Order.”  

Point-of-information:  Remember, a motion results in a “reply in support of” which results in a response from the other side(s).  In this case, on April 9, 2009, Brannan filed a CORRECTION TO its March 24th motion due to a mistake in a case Brannan relied on.    

Brannan’s First Claim for Relief in the Verified Complaint was for Certiorari Review under Colorado Rule of Civil Procedure 106(a)(4).  Brannan in its “Prayer for Relief” asked the Court, among other things, for judgment and relief against the County Defendants by determining under this rule that “the Board exceeded its jurisdiction and/or abused its discretion when it denied Brannan’s application for the MMRR Quarry, together with a remand to the Board with direction to approve Brannan’s application for the MMRR Quarry.”  Such a ruling would in effect put an end to the case and Brannan would go forward with the quarry.    


In that “Prayer for Relief,” Brannan also sought to have the Court declare:

· The Board and its members are subject to the Colorado Open Meetings Law and the board’s adoption of Resolution #08-18 denying the MMRR Quarry was invalid because the Board did not meet the requirements of that Law;

· That denial of the MMRR Quarry was based on what Brannan claims was new and severely restrictive approval criteria and violated Brannan’s due process rights guaranteed by the Fifth and Fourteenth Amendments of the United States Constitution, and asked for an award of monetary damages, plus punitive damages (the old extortion of money kicks in);

· That Section 6.1 of the Gilpin County Zoning Regulations do not apply to it, and that any attempt to use those regulations to deny the MMRR Quarry renders that section impermissibly vague and amounts to an  unconstitutional application of that section to the MMRR Quarry (the old fall back theory, “when all else fails, claim its unconstitutional”).  

Brannan’s Reply in Support sought to have discovery take place on the Open Meetings Law claim separately from the Rule 106(a)(4) claim.  The pleading reiterates many of the same points included in its Motion.  

Brannan’s reasoning attempts to counter the County’s position that Colorado Rule of Civil Procedure 106(a)(4)(VI) dictates and requires the Court to proceed with the Rule 106(a)(4) claim (the Claim) first.  (This type of opposite interpretation of the rules is what makes lawyers so many dollars!)  Brannan then readily admits, “Given the plain language of the rule, the manner and timing of the proceeding are left to the sound discretion of the court based on the circumstances of each particular case.”  
Brannan’s first reason for allowing discovery on the Open Meetings Law claim is that “the Open Meetings Law claim is an integral part of Brannan’s Rule 106(a)(4) claim and must be addressed in the context of Brannan’s Rule 106(a)(4) claim.  
Second, Brannan states “the Open Meeting Law claim can only be addressed if the record of the public hearing is supplemented with facts related to Brannan’s allegation that the County Defendants made their decision on the MMRR Quarry in private.”  That assumes and gives credibility of such facts existing without a show of proven evidence.  

Third, Brannan reasons that “no one will be prejudiced by discovery on the Open Meetings Law claim because that discovery can proceed with the County Defendants’ efforts to re-create the record of the public hearing.”  Even a novice recognizes that proceeding with discovery cannot be the same as re-creating the record due to a malfunctioning recording system.  
And fourth, Brannan states proceeding with briefing on the Open Meetings Law claim would avoid needless duplication of briefing on the Rule 106(a)(4) claim.  Briefing on the two separate claims cannot be one and the same.  

By now, the reader may have picked up on the Brannan theory running throughout this line of reasoning – “we don’t have anything substantial to prove the Open Meetings Law claim, but if allowed to conduct a fishing expedition, support might be found.”  
Later on in the pleading, Brannan makes this statement:  “The entire ‘deliberative’ session for the MMRR Quarry took little more than 20 minutes.  That is all the time the County Defendants spent evaluating the evidence from a hearing that lasted two long days and included extensive written materials.”  Brannan claims that lack of deliberation before the public is proof of violation of the Open Meetings Law.  
Note:  Brannan refers to “extensive written materials.”  Those in attendance will recall the stack of materials submitted during the public meetings was more than one strong male individual could carry at one time, so extensive in fact, given human nature, it is not likely anyone could conduct review in view of the public.  
Brannan again addresses the mental process rule addressed by the County Defendants in its Response to Brannan’s Motion.  Brannan disputes the County’s parenthetical description of a case that addressed the Open Meetings Law claim, stating “A search of that case does not reveal the quote the County Defendants attribute to it; the Open Meetings Law is not even mentioned in the case.”  Much to Brannan’s chagrin, it was Brannan’s mistake – a mistake that will be explained in discussion of Brannan’s Correction to Reply filed on April 9, 2009.  
Brannan then claims that the County’s response that the “Court’s decision on the 106 claim could . . . be dispositive of the Open Meetings Law simply does not exist in the case the County relies on. “ 
Brannan states the rest of the cases relied on by the County are not applicable because they do not address the instant situation “where an Open Meetings Law claim is properly joined with a Rule 106(a)(4) claim.”  “Postponing discovery on Brannan’s Open Meetings Law claim until after the County Defendants certify the record of the public hearing serves no useful purpose,” according to Brannan.  
Brannan then again claims  “It must also be underscored that it is impossible to fully resolve the Rule 106(a)(4) claim without also resolving the Open Meetings Law claim because the County Defendants would have “exceeded their jurisdiction’ and ‘abused their discretion’ if they violated the Open Meetings Law.”  

Ironically, Brannan then proceeds to acknowledge the point offered earlier – “Under the County Defendants’ proposal, the parties would have to prepare and the Court would have to review two sets of briefs:  one set based on the record of the public hearing, and another set based on the record supplemented by facts and legal arguments related to the Open Meetings Law Claim.”  

Brannan concludes, “There is no good reason for such needless duplication of effort.  The logical and more cost effective approach is to postpone briefing on the Rule 106(a)(4) claim until discovery, and a trial if necessary, is completed on Brannan’s Open Meetings Law claim.”  
On April 9, 2009, Brannan filed a Correction to Reply in support of its Motion.  The reason for that correction is this.  Brannan categorically stated that a case the County relied did not contain the language attributed to it.  For the readers information, the names LexisNexis®, Westlaw®, Colorado Bar Association Casemaker™ and West’s Pacific Reporter are names of publishers of official records in book form of legal cases used in our precedent-based legal system.  Those books are the massive sets of books seen in most law offices.    
Brannan acknowledged to the Court that it (Brannan) relied on the LexisNexis® version of the case.  Counsel for the County discovered that that version of the case was incomplete and forwarded the complete Westlaw® version to Brannan’s attorneys, who in turn verified same in a search of the Colorado Bar Association’s Casemaker™ and West’s Pacific Reporter.   


Brannan then retracted its statement that the quoted language does not appear in the referenced case, but goes on to state the case relied on by the County does not involve an Open Meetings Law claim.  Brannan goes on to again claim that the other mental process rule cases referred to by the County do not apply as Brannan claims it is not attempting to inquire into the mental processes of the County Defendants.  

Brannan’s final rationale is its “Open Meetings Law claim and the required discovery under that claim, is limited to facts relevant to prove the county Defendants violated the Open Meetings Law; that their decision was made in private and later rubber stamped during a public session.  And second, the mental process rule is a rule of evidence, not a rule of discovery.”


On May 20, 2009, the Court heard the statements of counsel and denied Brannan’s Proposed Order Granting Brannan’s Motion for a Determination on Timing of Open Meetings Law claim and for Modified Case Management Order:   “The Court cannot conclude that illegal meetings took place; Court concludes that the Motion requesting Court to determine additional discovery to complete discovery is denied; no discovery issues; Court asks that the parties have the record or the word on the record by July 8th.”    

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  








Doris Beaver

